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[1] Each party is to bear their own costs of the appeal, and the costs below are
reserved to the judge rehearing the motion. Should the motion be abandoned, the
costs below are to be resolved along with the costs of the abandoned motion that
the respondents are entitled to under r. 37.09(3) of the Rules of Civil Procedure,

R.R.0O. 1990, Reg. 194.

[2] In terms of the costs of the appeal, success on the appeal was divided,
making this an appropriate case for the parties to bear their own costs. The
appellant prevailed in setting aside a permanent stay of proceedings based on a
change in the law that occurred after the motion judge’s decision was released.
However, this court did not find that no abuse of process occurred, despite the
appellant’s request that we do so. Instead, the stay motion was remitted back for
reconsideration and therefore remains alive. The respondents were also
successful in resisting the appellant’s attempt to secure an order on appeal relating

to the disclosure/Anton Piller issue.

[8] As for the costs below, because the motion must be reheard, this is an
appropriate case for costs of the original stay motion to be reserved to the judge
at the rehearing. It is likely that if the stay motion is reargued, work undertaken
during the first motion can be relied upon during the rehearing, saving the need to
repeat legal work already undertaken. Justice can best be achieved by the motion
judge examining the costs implications of the initial motion in the context of the

entire proceeding.
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[4]  Similarly, if the respondents choose not to proceed with the stay motion, it
Is in the interests of justice for costs below to be resolved along with the costs of
the abandoned motion provided for in r. 37.09(3), given the close interrelationship

between the proceedings.

“David M. Paciocco J.A.”
“L. Sossin J.A.”
“D.A. Wilson J.A.”
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